FREYNOD L. ALLGID
| BLA 96-474 Deci ded Septenfer 30, 1999

Appeal froma decision of the Idaho Sate Gfice, Bureau of Land
Minagenent, denying application to anend Indian Alotnent Trust patents.
| O -31124.

Mbtion to di smss deni ed; decision affirned.

1 I ndi ans: Lands: Alotnents: General |l y--1ndians:
Lands: Individual Trust or Restricted Land:
General | y--Indi ans: Lands: Trust Patent

Satutory authority to anend an I ndian Al ot nent
Trust patent, pursuant to the Act of Jan. 26, 1895,
as anended, 25 US C § 343 (1994), to correct a
mstake in the | and description termnates when
an unrestricted fee sinple patent tothe land is
B\CH B.D

B\CH BD

issued to the heir of the original Indian allottee.

APPEARMNES  Reynold L. Allgood, pro se; Randall W Robinson, Esqg.,
Lew ston, ldaho, for intervenors.

(A N ON BY ADM N STRATI VE JUDE GRANT

Reynold L. Al good has appeal ed froma decision of the Idaho Sate
Qfice, Bureau of Land Minagenent (BLN), 10-31124, dated June 18, 1996,
denying his application to anend Indian Alotnent Trust patent Nos. 1417a
and 1442a. The request was denied on the ground that the patents were
correctly issued and are | egal |y bi ndi ng.

I ndividual s purporting to be "affected I ndi an | andowners” have
effectively sought to intervene in the present proceeding by filing their
response to Algood s statenent of reasons for appeal (SIR. (Letter to
Board, dated Aug. 6, 1996.) To the extent that these individual s own
lands wthin the tract created by Indian Allotnent Trust patent No. 1417a,
adj acent to or near the southern boundary line at issue here, we find that
the Board' s deci sion on appeal nay potentially affect their |and ownership
interests and that they have standing to intervene in this proceed ng.

Sce Garfield Gunty, 147 1BLA 328, 336 (1999); Serra Gub ! Rocky Muntain
Chapter, 75 IBLA 220, 221122 n.2 (1983).
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The essence of this dispute is the proper placenent of the boundary
line between the patented Indian al |l otnents of Thomas Powers (Kol -kar-tzat)
(No. 1417a) and George Vdshington (Vép-tos-to-e-na-1in) (No. 1442a) as they
are situated insec. 13, T. 33 N, R 3 E, Boise Mridian, Idaho Gunty,
| daho, wthin the Nez Perce Indian Reservation. Algood is a successor-
ininterest to aportion of the tract of land patented to Véshi ngton and
asserts that if "the patents are not anended to conformto century ol d Iines
of use, the Appellant wll lose land * * * and a hone and ot her i nprovenents
that cannot be feasibly noved fromthe site.”

This is the second appeal brought by appel lant related to the proper
location of the Indian allotnents. Appellant previously chal | enged the
survey of the allotted tracts in an appeal of a BLMdeci sion denying his
protest to the dependent resurvey by which BLMdeternmined the | ocation of
the NEcorner of sec. 13, T. 33 N, R 3 E, Boise Mridi an, 1daho Gunty,
| daho. The description of the lands entoraced in the all otnent patents
was tied tothis corner. My of the relevant facts are set forth in our
prior decision, cited as Lorna L. Boykin, 130 IBLA 301 (1994), in which we
affirned the BLMdeci sion denying the protest of the resurvey. Subsequent
to our decision, B.Madj udi cated appel lant's request to anend the I ndi an
Alotnent Trust patents which led to the present appeal .

The rel evant boundaries (including the neandered boundary al ong t he
left bank of the Mddl e Fork of the Gearwater Rver) and subdi vi si onal
lines inthe eastern half of sec. 13 were originally surveyed by David P.
Thonpson, a US deputy surveyor, in 1873. The field notes of the sur-
vey disclose that, while surveying a portion of the east boundary of the
townshi p, Thonpson establ i shed the NE corner of sec. 13. It was this corner
whi ch was referenced in the netes and bounds descriptions of the tracts of
land al lotted in 1889 and then patented by the Lhited Sates to Thonas
Powers and George Vdshi ngton on June 13, 1895, as a part of two Indian
Alotnent Trust patents (Nos. 1417 and 1442), issued pursuant to section 5
of the Act of February 8, 1887, as anended, 25 US C § 348 (1994). Both
patented al | otnent parcel s were described in part by netes and bounds tied
tothe NEcorner of sec. 13. The land in patent No. 1417 was described as
begi nning at the NE corner and then running due west 20 chai ns, then
7.5 chains due south, then due east to the left bank of the river, then
northeasterly al ong the neandered bank of the river to a point due south
of the place of beginning, and finally due north to the pl ace of begi nni ng,
containing 14.90 acres nore or less. The land in patent No. 1442 was
described as beginning at a point 20 chains west and 7.5 chai ns south of the
NE corner of sec. 13 (al so the southwestern corner of patent No. 1417) and
then running due south to the | eft bank of the river, then northeasterly
al ong the neandered bank of the river to a point due east of the place of
begi nning, and finally due west to the place of begi nning, containing 24.64
acres nore or less. The western boundary of the two parcels was the north-
south center line of the NB4of sec. 13. Thus, the two patented al | ot nents
were separated by a cormon boundary |ine running east-west, wth Powers'
tract (No. 1417) to the north and Véshington's tract (No. 1442) to the
sout h.
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Qbsequent |y, on January 19, 1901, Edson D Briggs, who had surveyed
the two allotnents prior to patent, 1/ stated in an affidavit that he had
recently determned that the allotted | and was erroneously described in
the 1895 Trust patents wth the result that the Powers barn fell wthin
the Vdshington allotnent. He noted that the error was reflected in the fact
that the western boundary of the land in patent No. 1417 was descri bed as
7.5, rather than 12.5, chains long. He stated that he had nonunented the
alotnents on the basis of the 12.5-chai n neasurenent and the al | ottees had
located their inprovenents in reliance thereon. 1n conjunction wth
arequest for correction of this error intheir origina patents, Powers and
Véshi ngt on rel i nqui shed the patents by instrunent dated Decenber 15, 1900.
The Secretary of the Interior authorized the i ssuance of new patents on
Mrch 11, 1901. The original patents were cancel ed and new patents i ssued
on My 17, 1901. Patent No. 1417a, enconpassing 23.02 acres (nore or |ess),
was issued to Povers and patent No. 1442a, enconpassi ng 16.52 acres (nore or
| ess), was issued to Vdshington. The only change in the description of the
alotted land was that the western boundary of the land in patent No. 1417a
was extended from7.5 to 12.5 chains, wth a correspondi ng decrease in the
western boundary of the land in patent No. 1442a.

Miny years |ater, BLMconducted a suppl enental survey to descri be
the tracts enfbraced in the 1901 Trust patents in order to facilitate the
patenting in fee of the Véshington allotnent to Philip Types, an heir
of Véshington. The survey, accepted on April 22, 1953, and officially filed
on June 8, 1953, designated the land in Trust patent No. 1442a to
be patented to Types as lot 21, containing 17.33 acres. The survey al so
designated the land in Trust patent No. 1417a, north of the land in Trust
patent No. 1442a, as lots 19 and 20, containing 22.21 acres. Afee sinple
patent (No. 1140461) for lot 21 was issued to Types on August 24, 1953
He then conveyed that |and on Mrch 25, 1957, to Mrion P. and Rith B
MQ el | and, who proceeded to subdivide the | and and convey portions t her eof
to various parti es.

In 1972, after failing to find any physical or other evidence of
the original corner set by Thonpson in 1873, BLMdependent!|y resurveyed
the NE corner of sec. 13, reestablishing the corner by proportionate nea-
surenent and renonunenting it. The dependent resurvey was approved on
Qctober 3, 1973, Thereafter, BLMundertook in 1989 to resurvey the east-
west boundary |ine between patented I ndian allotnent Nos. 1417a and 1442a at
the request of the Bureau of Indian Affairs to determne the boundaries of
the allotnents and whether a trespass was occurring on the land still
subject to Trust patent No. 1417a. Recovering the nonunent set during the
1973 dependent resurvey for the NE corner of sec. 13, BLMrelied upon it in
establishing that boundary line. Both ends of the |ine were renonunent ed.
The survey was approved on My 31, 1991. See 130 IBLA at 305.

Y Noofficial record of the allotnent surveys was found by BM Lorna L.
Boyki n, supra at 303 n. 3.
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During the course of the 1991 survey, Algood and Lorna L. Boykin,
bot h of whomwere successors-in-interest to a portion of Indian allotnent
No. 1442a patented to Veshi ngton by virtue of deeds dated Noventer 17,

1986 (Boykin), and Novenier 28, 1989 (A lgood), protested BLMs proposed
approval of that resurvey. As we stated in our prior decision, their

obj ection to the anended patents is based on the fact that the recent
resurvey (together wth the prior resurveys) places the boundary Iine
between the two patented parcel s such that it enconpasses | and whi ch

they had | ong assuned bel onged to them 1d. at 306. After noting that a
patentee takes title to the land described in his patent, as then surveyed
on the ground, since the patent incorporates the lines of the survey, see
Gaginv. Powell, 128 US 691, 69 (1888); Robert R Perry, 87 I BLA 380,
384 (1985), we found the sole issue in the protest of the resurvey was

whet her the resurveys accurately retraced the lines of the original survey
and thus all owed the correct placenent of the boundary |ine between the
parcel s in accordance wth that survey. 130 IBLAat 306. In this regard,
we held that the contention that Briggs erred i n recormendi ng an el onga-
tion of the western boundary of patent No. 1417a (from7.5 to 12.5 chai ns)
and the consequent shortening of the western boundary of patent No. 1442a,
whi | e perhaps rel evant to the request that the Secretary anend the al |l ot -
nents on the ground of a mstake in the description of the land, is not
naterial to the propriety of the dependent resurvey. 1d. at 306-07 n.7.
ANter acareful reviewof the evidence of record, we concluded that the
appel lants had not shown error in either the dependent resurvey establishing
the location of the NE corner of sec. 13 or the subsequent 1991 resurvey of
the boundary between the patented al lotnents. 1d. at 308-09. The propriety
of the resurveys was decided in the prior appeal and is not now an i ssue
bef ore us.

Lpon af fi rmance by the Board of BLMs earlier decision denying the
protest of the 1991 and 1973 resurveys upon which BLMs | ocation of the
boundary |ine between the two patented al |l ot nents was based, A | good
fornal |y applied to BLMon Decenter 27, 1994 (as suppl enented Novenber 3,
1995), requesting anendnent of Indian Alotnent Trust patent Nos. 1417a
and 1442a, pursuant to the Act of January 26, 1895, as anended, 25 USC
§ 343 (1994). 2/ n June 18, 1996, followng the Secretary's My 17, 1996,
deci sion (conveyed by the Solicitor) not to assune jurisdiction over the
case decided by the Board in Lorna L. Boykin, supra, BLMissued its deci-
sion, denying Allgood s patent anendnent application, based on its concl u-
sion that the 1901 anended patents "were correctly issued and are |l egal |y
bi ndi ng docunents.” (Decision at 2.)

Appel | ant argues that the Departnent mistakenly anended the original
1895 patents in 1901, extendi ng the southerly course of the tie to the N
corner from7.5t0 12.5 chains. He asserts that it did soin reliance on
Briggs' erroneous conclusion that it was necessary to bring Powers' barn

2/ Anearlier application by Algood and Boykin on Apr. 3, 1991, had not
been adj udi cated by B.Mduring the pendency of B.Ms adj udi cation of their
protests to its 1973 and 1991 surveys.
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wthin his patented tract of land. (SRat 17.) Appellant contends that
Briggs' error lay inthe fact that he wongly believed that the NE corner
lay five chains north of its original position as dependently resurveyed
by BLMin 1973. |d. at 56, 9-10.

Appel | ant contends that this is the only explanation for Briggs'
belief, as reported in his 1901 affidavit, that Powers' barn was wthin
the Vdshington tract. 1d. at 56. He asserts that, tying the original
description of the two tracts of patented Indian allotnent land to a point
20 chains west and 7.5 chains south of the original NE corner of sec. 13, as
dependent |y resurveyed by BLMin 1973, places Powers' barn wthin the Powers
tract, contrary to the 1901 report by Briggs that the original 1895 patents
had erroneousl y pl aced the barn wthin the Vdshington tract. 1d. at Fgure
1. Inaddition, when the Lhited Sates then anended the patents in 1901,
adding five chains to the southerly course of the tie fromthe N corner of
sec. 13, the effect was only to include additional |and including that now
occupi ed by the Boykin house wthin the Powers tract. Sece SIRat FHgure 4.
In order to correct Briggs' asserted errant tie to the wong NE corner,
appel lant seeks to return to the descriptionin the origina 1895 patents,
by anendi ng the 1901 anended patents to change the description of the tie
fromthe NE corner to the western end of the boundary |ine between the
patented tracts, using the original tie of 20 chains west and 7.5 (not
12.5) chains south. (SXRat 1)

Appel | ant argues that this change in the description wll, as
Briggs had hinsel f intended in 1901, properly bring the boundary line into
confornance wth a fence, erected by Powers and Véishi ngton shortly after
receipt of their 1895 patents, along the original boundary |ine created
on the ground by those patents and whi ch has renai ned standi ng ever since.
(SRat 2-3, 10, 14, 16-17.) Appellant finds support for his belief that
thisis afence built by Powers and Véshi ngton al ong that boundary line in
the fact that very near it is a barn, also still standing, erected around
the sane tine, as well as the 1912 and 1914 graves of Thonas and Miria
Povers situated | ess than 60 feet north of the fence. [d. at 2-3, 10,
16-17. Thus, appellant argues that BLMshoul d anend the two Indian Al ot-
nent Trust patents (Nbos. 1417a and 1442a) so that they conformto the orig-
inal intent of the Lhited Sates and the two patentees, at the tine of the
original 1895 patents, regarding the actual boundary |ine between their
patented al | ot nents.

Intervenors nove to dismss the appeal on the ground that it is
uncl ear fromthe record to what extent appel |l ant woul d benefit even if there
was a change in the land description from12.5 chains to 7.5 chains in that
the deed to appel | ant appears to describe land | ocated north of the north
line of Lot 21. (Intervenors' response at 4-5.) Wile the extent to which
the lands wthin the Powers Trust patent conflict wth appellant's deed i s
uncl ear fromthe record before us, we find that BLMs deci sion not to anend
the patent description raises a colorable allegation of adverse affect and
thus satisfies this prong of the standing requirenent. Mssouri Galition
for the Environnent, 124 |BLA 211, 216-17 (1992). Hence, the request to
di smss appel lant' s appeal is deni ed.
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Intervenors al so assert that appellant clains, in essence, that a
purported bearing tree, a fence, and a barn "establish that the boundary
line drawn should be at 7.5 rather than 12.5 chains.” (Response at 6.)

As intervenors point out, these clains were rejected in our prior decision
uphol di ng the chal | enge to the dependent resurveys. Intervenors contend
that correction of the clerical error in the descriptioninthe patents
to conformto the surveyor’s field notes was proper. 1d. at 10.

[1] Authority for correction of errors in Indian Allotnent Trust
patents is found in the Act of January 26, 1895, as anended, which provides,
inrelevant part:

Inall cases * * * vhere a mstake has been * * * nade
inthe description of the land inserted in any patent, [the]
Secretary [of the Interior] is hereby authorized and directed,
during the tine that the Lhited Sates nay hold the title to the
land in trust for any * * * Indian, and for which a conditional
patent nay have been issued, to rectify and correct such
m st akes and cancel any patent whi ch nay have been thus errone-
ously and wongful |y i ssued whenever in his opinion the sane
ought to be canceled for error in the issue thereof|.]

25 USC § 343 (1994) (enphasis added). One objective of the statute is to
allowthe Secretary to correct mstakes in |and descriptions and conformthe
patent to the mutual intention of the Lhited Sates and the Indian allottee
at the tine of patent and thus to elinmnate an erroneous reflection of that
intent. See Lizzie Bergen, 30 L.D 258, 262-64 (1900). The clai nants under
the Trust Alotnent, intervenors herein, however, dispute the existence of
any mstake as to the land description in the anended al | ot nent .

Appel lant is not inapositionto obtain relief under the Act of
January 26, 1895, as anended, because he is not the hol der of an Indian
Trust Allotnent. In order to effect a change in the description of the
northern boundary of the allotted land originally patented to Véshi ngton,
his renote predecessor-in-interest, in 1901, he would have to obtain a
correction of the land descriptioninthe fee sinple patent (No. 1140461)
issued to Types, Vdshington's heir, in 1953. The statute, however, pertains
only "during the ting" that titletothelandis held "in trust” by the
Lhited Sates for an Indian (including where a "conditional [or Trust]
patent" has issued). 25 US C 8§ 343 (1994); see Irene Mtchell Pallin,

80 IBLA 383, 387-88 (1984); Instructions, 38 L.D 556, 557 (1910); Lizzie
Bergen, 30 L.D at 262-64. That is not the case here. The Secretary sinply
has no authority under that statute to anend the fee sinple patent. Irene
Mtchell Pallin, 80 IBLAat 388; Lizzie Bergen, 30 L. D at 265-66; Hardy v.
MGellan, 24 L.DO 285, 286-87 (1897).

Authority to correct "errors" in patents of "public lands" is con-
tained in section 316 of the Federal Land Policy and Managenent Act of
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1976, 43 US C 8§ 1746 (1994). 3/ The Board has recogni zed that refornation
of a patent under this provision is authorized where the concerned

admni strati ve agencies do not object, the Gvernnent's interests are not
unduly prejudiced, no third party's rights are affected, and substanti al
equities of the applicant for relief wll thereby be preserved. Rosander
Mni ng Gnpany, 84 |BLA 60, 64 (1984); Mintle Ranch Grp., 47 IBLA 17,

87 1.0 143 (1980). Amendnent of the patent to correct the | and description
could not be authorized under 43 US C § 1746 where the correction woul d be
at the expense of another private | andowner, rather than the Lhited Sates.

W find the case of Foust v. Lujan, supra, cited by appellant to be
di stingui shabl e fromthe present appeal. The | and whi ch appel | ant seeks
to include in an anended patent has been privatel y owned since the sane tine
that appel |l ant's predecessor-in-interest, Véshington, was issued his patent.
In Foust, the land was not held in trust for Indians at the tine applicant’s
pat ent i ssued.

In any event, the record in the case before us, as contrasted wth the
Foust case, fails to establish that the | and description in the anended
Indian Trust Allotnents was in error. Evidence of the purported bearing
tree found by Erdnan in the course of his private survey in 196566 in
support of his relocation of the NE corner of sec. 13 was insufficient to
establish this as a bearing tree fromthe 1873 Thonpson public | and survey
as we noted inour prior decision. 130 IBAat 307-08. In the present
appeal , appellant states that the purported bearing tree was age-dated by
gowhrings towthin 4 years of 1873. (SORat 15.) Gven the fact that
the public land survey in which the bearing tree was narked occurred in
1873, it is not plausible that the tree found by B dnan was a bearing tree
for Thonpson' s 1873 survey.

In addition, we previously examned the evidence regardi ng the
location of the fence considered by appellant to represent the boundary
between the allotnents. In our earlier decisionin Boykin, we affirned
B.Ms My 31, 1991, decision not to rely on appellant's argunent that the
fence identified by himhad been erected by Powers and Véshi ngton, shortly
after receipt of their original 1895 patents, for the purpose of narking the
location of the boundary |ine between the two patented allotnents. V& noted
that the record indicated the position of the fence did not correspond wth
the boundary asserted by Bdnan. 130 IBLA at 309. Recognizing that it
appears fromthe record that the fence has been | ongstanding, we found "the
record does not establish that it represents the |ocation of the boundary
line between the two parcel s patented in 1901." 1d. Inits

3/ That authority does not apply to lands held in trust by the Lhited
Sates "for the benefit of Indian[] [allottees].” 43 USC § 1702(e)
(1994) (defining "public lands"); Foust v. Lujan, 942 F.2d 712, 715

(10th Gr. 1991), cert. denied, 503 US 984 (1992).
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My 31, 1991, decision reviewed in Boykin, B Mal so noted that, in addi-
tionto the fence cited by appel | ant as evi dence of the true boundary |ine
between the two patented tracts, it al so found the renains of another east-
west fence running very close to 12.50 chains south of the northern |ine
of sec. 13, about where the resurvey places the allotnent boundary Iine.
(Decision, dated My 31, 1991, at 5.)

Wile we find that anendnent of the fee patent inthis caseis arem
edy whi ch cannot be provi ded, we have consi dered the inpact of appellant's
contentions on the prior rejection of his protest of the dependent resur-
veys. The principle of res judicata and its admnistrative counterpart, the
doctrine of admnistrative finality, precludes reconsideration of a final
Departnental decision issued to a party in the absence of a show ng of
conpel ling legal or equitable reasons. Hed H Gagnon, 131 | BLA 368 (1996).
Review ng appel | ant’' s nost recent submissions, we find the evi dence
insufficient to support reconsideration of our decisionin the prior appeal
uphol di ng the dependent resurveys chal | enged by appel | ant .

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

David L. Highes
Admini strative Judge
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